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NIRI is advocating a more timely
and frequent reporting system.

By Margo Vanover Porter

In 1975, Congress passed Section 13(f) of the Securities Exchange Act to
increase the public availability of information regarding the securities holdings
of institutional investors. Under the act, institutional investment managers who
exercise investment discretion over $100 million or more in Section 13() securi-
ties must file no later than 45 days after the end of the March, June, September,
and December quarters a Form 13F that includes the issuer name, security class,
number of shares owned, and fairmarket value.

Fast forward almost four decades: The NIRI board is supporting a reporting
system that promotes more timely and frequent long-position reporting, as well
as commensurate full and fair short-position disclosure.

“The U.S. ownership transparency system is a huge hot-button issue for IROs
and public companies in general,” says Jeff Morgan, NIRI president and CEO.
“NIRI recognizes the need for greater transparency within the investment com-
munity and supports a reporting regime that promotes more timely and frequent
long-position reporting, as well as commensurate full and fair short-position
disclosure.”

Niels Holch, executive director, Shareholder Communications Coalition,
agrees that reporting requirements could use modernization. “Securities and
Exchange Commission reporting requirements should be updated to reflect
technological advances and the needs of the marketplace,” he says. “As an
example, short-position reporting should be required in the same manner as
long-position reporting. And both long- and short- beneficial owner positions
should be subject to a more timely and frequent reporting regime.”

In pursuit of shareholder transparency, the NIRI Board has proposed modifi-
cations to Form 13F, Form 13D, and short-sales disclosures.

Rupdate AUGUST 2011



10

Why Revise 13F?

Because quarterly reporting was estab-
lished before technology advances made
reporting much easier, NIRI supports a
reporting format similar to what now occurs
with retail investors—receiving investment
reports on a monthly basis within 10 days of
the end of the month. “Institutional holders
should abide by the same frequent public
reporting scheme and abandon the quarterly
requirement,” Morgan says. “Reporting rules
should be strictly enforced with meaningful
penalties for noncompliance.”

Francis Byrd, senior vice president and
corporate governance and risk practice
leader at Laurel Hill Advisory Group, a
proxy solicitation firm, believes that refining
the reporting requirements for institutional
investors could help companies identify
their shareholder base without harming
institutions. “The argument institutions
give is that they don’t want their invest-
ment strategy essentially broadcast by the
SEC disclosure,” he says. “The primary
issue of importance to issuers is the ability
to identify those institutions or individuals
who own shares of the company to be able
to determine who they are for purposes of
engagement with them, to be able to iden-
tify who they are with respect to various
corporate actions that the company might
be proposing, and be able to make a deter-
mination about whether they have share-
holders within their base who happen to be
hostile to the company and to the manage-
ment or might potentially become hostile.”

He cites the example of a midsized S&P
400 company that may have received a neg-
ative recommendation from Glass Lewis on
Say-on-Pay. “You need to be able to make
a determination about who actually holds
your shares,” he says. “You need to be able
to identify who your shareholder base is,
what that community of ownership looks
like, and determine how best to reach out
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to those owners and discuss with them your
pay decisions vis-a-vis the recommendations
from the proxy advisory firm. All that you
have to go on is a 13F filing that is essen-
tially out-of-date. If you pull it off-line, you
get one that is basically 45 days old. In that
period of time, the nature of your share-
holder base can have shifted considerably
and your ability to reach out appropriately
and identify the right individuals is pushed
back. That’s a scenario where the ability

to have current information on your share-
holders would be helpful.”

Douglas R. Wilburne, CFA, NIRI
chairman and vice president of investor
relations, Textron, agrees. “Filing owner-
ship positions 45 days after the fact is very
anachronistic and makes it very difficult
for companies to manage that part of their
responsibilities relative to share price,” he
says. “Issuers should have access to more
real-time information to understand both
who’s buying and selling the company’s
shares and why.”

SEC staff members point out that more
frequent reporting on Form 13F would

require an act of Congress. They add that

the Commission can bring administrative
cease-and-desist proceedings and require
the payment of civil money penalties for
violations of section 13(f) of the Securities
Exchange Act of 1934 and rule 13f-1
thereunder. See e.g., In the Matter of Quattro
Global Capital, LLC, Securities Exchange Act
Release No. 56252 (Aug. 15, 2007).

Technology Allows Faster
13D Filings

Current SEC requirements require a
Schedule 13D to be filed by any person or
group of persons that becomes a 5 percent
holder within 10 days after crossing the
5 percent threshold. Based on technology
improvements over the last several decades
and the speed at which information now
flows, NIRI sees no reason for such a delay
in reporting this material shareholder own-
ership information and proposes reducing
the reporting requirement to 5 days from
the current 10 days.

“That’s completely realistic and achiev-
able,” notes Wilburne. “With today’s



technology, there’s no reason why that can’t
happen, although professional investment
firms would probably resist the change
because they would rather not reveal their
active strategies and tactics.”

Section 929R of the Dodd-Frank Act
gives the SEC the authority to shorten the
reporting deadline for 13Ds. An SEC rule
proposal issued March 17, 2011 (http://
www.sec.gov/rules/proposed/2011/34-
64087frpdf) announced that the SEC
staff is engaged in a project “to develop
proposals to modernize reporting under
Exchange Act Sections 13(d) and 13(g).”
SEC staff members report they have no fur-
ther comment beyond that.

Richard Swanson, partner, Arnold &
Porter, LLP, explains how institutional
investors occasionally take advantage of
current 13D requirements. “If you are
an active investor who crosses 5 percent,
the 13D reporting rules give you 10 days
before you have to file. If you're taking
a more passive investment position, you
have a longer period of time to report
under 13G. Some money managers will
use that 10-day period to acquire addi-
tional shares, without a doubt. That’s not
a new tactic though. It’s been going on
since the 1970s.” In Europe, he adds, the
thresholds for both the percentage and the
time period are lower.

Swanson shares an example of how
activists can work the system, surprising
public companies with secret shares.
“Suppose your company has an activist
investor with 2 percent. The investor buys
up to 4.5 percent, 0.5 percent shy of that
13D filing level. He puts in a request for
confidential treatment on a 13F, which
again is just a broad-based filing dis-
closing all of your investment positions in
common stock. Meanwhile, he is buying
in the market while the SEC acts upon
that confidential treatment request.”

Although possible, the situation doesn’t
often occur, Swanson insists. “The reason
why it’s not happening all that commonly
is you have to have a good faith basis to
make the claim for confidential treatment.
In the past, when they got too many con-
fidential treatment requests under 13F, the
SEC put out guidance saying, ‘Hey guys,
you have to remember the requirements
and you have to be prepared to meet them
when you make these requests.” The SEC
hasn’t made any noises along those lines
for some time.”

Disclosing Short Sales

The NIRI Board has also adopted an advo-
cacy position stating that public companies
should expect the same level of disclosure
from all institutional investors (investment
funds, hedge funds, activists, etc.) main-
taining a short position in their stocks as are
required of the funds that are long investors
of their stocks. Investment managers are
currently required to publicly file periodic
reports disclosing only their long-equity posi-
tions—not their short positions.

“Dodd-Frank legislation calls for an evalu-
ation of short-sale reporting,” Morgan says.
“We believe short-sale reporting should be
publicly available in the same manner as
long-position reporting. Long- and short-
disclosure requirements should be the same
for all institutional asset managers, including
hedge funds.”

SEC staff explains that the Commission
has worked with several self-regulatory orga-
nizations (SROs) to increase substantially
the public availability of short-sale related
information. They cite, for example, the
daily publication by the SROs of short-sale
volume information, disclosure by the SROs
of short-sale transaction information, and
twice-monthly disclosure by the Commission
of fails-to-deliver data, available at http://
www.sec.gov/foia/docs/failsdata.htm. More

“13F and

13G filings

are usually a
static picture
of ownership.
You’re never
going to get

a daily filing
where you

can drill down
and see where
everybody is,
but issuers
would like the
ability to make
determinations
about the
voting shares in
terms of voting
power.”

—Francis Byrd,
Laurel Hill Advisory Group
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recently, the Commission, on May 4, 2011,
requested public comment on short-sale
position and transaction disclosure as

part of a study mandated by the Dodd-
Frank Wall Street Reform and Consumer
Protection Act. Visit http://www..sec.gov/
rules/other/2011/34-64383.pdf for more
information.

“A reporting regime should be set up
in a way that does not impinge on the
efficiency of the market,” Wilburne says.
“Companies are at a loss to be able to
react to investment sentiments that are
being expressed by the short in their
shares when they don’t really have infor-
mation regarding who is shorting their
shares and what their motivations might
be. Companies would like to be able to
understand that—particularly if misinfor-
mation is the basis for short selling—so
they can correct it. In the cases where it’s
a judgment and they disagree with the
judgment, companies might be able to
take appropriate actions to manage the
stock’s value.”

Companies also want to be able to assess
voting power, a picture that is often clouded
by short sales, Byrd explains. “13F and
13G filings are usually a static picture of
ownership. You're never going to get a daily
filing where you can drill down and see
where everybody is, but issuers would like
the ability to make determinations about
the voting shares in terms of voting power.
Because shares can be short sold, institu-
tional investors might have 500,000 shares
but they may be actually holding 5,000
shares. To know that would be very impor-
tant to issuers.”

Wilburne believes increased short-
selling disclosure will aid companies in
their market analysis. “It would help to
understand motivations and to be sure
that the information in the marketplace
reflects reality the way the company sees
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it,” he says. “We could better understand

the dynamics of both the buy- and sell-side
equation—why people buy and why people
sell and why people short the stock.”

Why investors buy is a critical factor
for issuers, Byrd emphasizes. “Are inves-
tors looking for a short-term arbitrage
opportunity based on projected news that
may come out about earnings? Are they
expecting an announcement on a takeover
or corporate action and they’re really only
in the stock for the next week or two? Are
they long-term holders with a history of
shareholder activism either as a governance

advocate seeking changes in classification of
the board or independence of the directors?
Are they long-term value investors who will
consider performance and perhaps press for
changes in strategy?

“With this information, companies
can start to make determinations about
who is in their shareholder base and why,”
Byrd concludes. “If you don’t know the
whom, the why is more than elusive—it’s
illusionary.” G
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