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INTERNATIONAL 

Jttral~i'£ribuUt: 

Court sides with hedge funds on CSX Yote 

By Floyd Norris 
Thursday, June 12, 2008 

NEWYQRK:A U.S.federal judge has ruled that two hedge funds seeking to win a proxy fight at CSX
 
~~i9Iat~dseeulitiesla~by notdisclosmg their positions and intentions many months before they dido)
 

But Judge Lewis Kaplan of U.S. DistriclJ;ourtirt New York nOllethel~sruled Wednesday that there 
was nothing effective th~the cQ!A,ld do;ft(Hefu$edtQbarth~hedge'fi.ln.fi:omvotin9.theirsharesat ii/ 

an .annual meeting on June 25-,,8s CSX, one of the largest railroad companies in the United States, 
had requested. 

"Some people deliberately go close to the line dividing legal from illegal if they see a sufficient
 
opportunity for profit in doing so," Kaplan wrote in his 115-page decision. "A few cross that line and, if
 
caught, seek to justify their actions on the basis of formalistic legal arguments even when it is
 
apparent that they have defeated the purpose of the ~aw. This is such a case."
 

The two hedge funds - the Children's Investment Fund of Britain and 3G Capital Partners, a Brazilian 
fund - are backing a dissident slate of five directors at the CSX meetingo;!b-gWQJ,bi,Q.~It? pe,re<ent of .. 
tile cof!JP.~~~·,~~~~;~!~inequityswaps- a fomu)f~~.;;mafllmOUi'it..;i •.

/loanother 12.3pet.cenf.ofihe shares.) ' . 

.lSaplanaU but invited CSX to appeal his decision to the Second U.S.Cirt~uit Court of Appeals. The 
::',judgesaicJhe believed thathecouldnpt stop the fqnd:s. fromvoting their $hare$.l~rQ!ly~eCll~~ota 

seC()nd Circuit·precedenllfhecouldhavedone so, the judge said, he wooId ltaYe issued such an 
ii1junction} . 

The judge did bar the funds from future violations of the securities laws, bu~ saiq,no l\~~ ,~tes,
 
were required, because all relevant facts were now publie<. 1ttAa¥'penalttes'fQr'defc{tidantS' violatiOi1s 'i
 
'must come byW11'l of the Securities and &ch8!1ge CommissionOftheDeparfm~ntofJUs~,n the
 
ruling said.
 

That put the baH squarely in the SEC's court. Evidence in the case showed that CSX had been trying
 
for months, without success, to persuade the SEC to act. The only public role of the SEC so far came
 
when a staff member, responding to a request from the court, sent a legal interpretation that largely
 
agreed with the position of the hedge funds.
 

The case drew attention far beyond the ranks of those who care whether the hedge funds can win the
 
fight and gain board representation. VVhile that would not give the funds control, it would give them a
 
place inside the company to push for management changes.
 

~<;··Afunner memberof1fte: §1;~,J~l,~nm~..wbojs 8< fa,w professor atstam9rd lIDive~ily.~gtJe(p'9 
f'tblitaV!ctptyb}'i,'JI1e,tl~ctgeWndS "would ren~r compliance" with the disclosure requirements 
'''essentially vrnuntafY.n 

..•.. 

Wall Street lined up behind the hedge funds, arguing that it could create chaos if the disclosure
 
requirements were broadened.
 

6/18/2008http://www.iht.comlbinJprintfriendly.php?id=13659314 



C~)Urt sides with hedge funds on CSX vote - Print Version - International Herald Tribune Page 2 of2 

There are reasons to buy swaps aside from evading disclosure rules. 

A fund can use more leverage, and a foreign-based fund can avoid paying withholding taxes on 
dividends. 

Ilf.OequitY.$!l8P,t~C>fd~,~.nQ~·ba,~,Yitti.tag\d~Normally, the brokerage firm that writes the swap 
"I "\~{frbuy·th-estotk:,·burifdbescriofhaVt{ro'doso,lfit is willing to take the risk or in the unlikely event 

that it has another customer who wants to use a swap to short the same stock. 

CSX argued that the brokerage firms, which nominally own the shares although they have no 
economic stake in the company, had good business reasons to vote as the hedge funds wish. If they 
did not do so, such firms would risk losing business from the hedge funds. 

Kaplan said there were "persuasive reasons" for concluding that the funds "beneficially owned at least 
some and quite possibly all" of the shares bought by the brokerage firms to hedge their swap 
positions. But, he said, there was no need for him to rule on that issue. 

Notes: 
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