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NEW YORK: A U.S. federal judge has ruled that two hedge funds seeking to win a proxy fight at CSX
'..fwolated securities laws by not dlsclosmg 1he|r posmons and intentions many monlhs before they d|d

But Judge Lewis Kaplan of U.S. District Court in New York nonetheless ruled Wednesday that there
was nothing effective that he could do. He refused to bar the hedge: funds: from voling their shares at-
“an annual meeting on June 25, as CSX, one of the largest railroad companies in the United States,
had requested.

“Some people deliberately go close to the line dividing legal from iliegal if they see a sufficient
opportunity for profit in doing so,” Kaplan wrote in his 115-page decision. "A few cross that line and, if
caught, seek to justify their actions on the basis of formalistic legal arguments even when itis
apparent that they have defeated the purpose of the law. This is such a case."

The two hedge funds - the Children's Investment Fund of Britain and 3G Capital Partners, a Brazilian
fund - are backing a dissident slate of five directors at the CSX meeting. ;m funds own 8.7 percent of
~ihe company's shares, and-have pos in equity swaps - a form.of defive F
to another 12.3 percent.of the shares

_Kaplan all but invited CSX to appeal his decision to the Second U.S. Circuit Court of Appeals. The
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wct- that amourit; -

* judge said he believed that he could not stop the funds from voting their shares, largely because ofa .

_Second Circuit precedent. ifhe. cotild have done so, the judge sald he would have issued such an .
m junction.’

The judge did bar the funds from future violations of the securities laws, but said no new disclosures .
were required, because all relevant facts were now public. “Any: penalli‘es for de 4
‘must come by way of the Securities and Exchange Commission or the Department of Justice the
ruling said.

That put the ball squarely in the SEC's court. Evidence in the case showed that CSX had been trying
for months, without success, to persuade the SEC to act. The only public rele of the SEC so far came
when a staff member, responding to a request from the court, sent a legal interpretation that largely
agreed with the position of the hedge funds.

The case drew attention far beyond the ranks of those who care whether the hedge funds can win the
fight and gain board representation. While that would not give the funds control, it would give them a
place inside the company to push for management changes.

Aformer member of the SEC, Josept
hat a victory by the _hedg_e ___‘_‘nds “would render compliance” with the disclosure requnrements
' essentially voluntary.”

Wall Street lined up behind the hedge funds, arguing that it could create chaos if the disclosure
requirements were broadened.

Central to the case is the nature of@&’t‘ifﬁ?l’w' SRR

http://www.iht. com/bm/pnntfnendly php?1d=13659314

. ngmdfest who is a law professor at Stanford University, at'guecl‘y
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There are reasons to buy swaps aside from evading disclosure rules.

A fund can use more leverage, and a foreign-based fund can avoid paying withholding taxes on
dividends.

W|ll buy the 'stock, but it does nét have to do s0, if |'t is willing to take the risk or in the unlikely event
that it has another customer who wants to use a swap to short the same stock.

CSX argued that the brokerage firms, which nominally own the shares although they have no
economic stake in the company, had good business reasons to vote as the hedge funds wish. If they
did not do so, such firms would risk losing business from the hedge funds.

Kaplan said there were "persuasive reasons” for concluding that the funds "beneficially owned at least
some and quite possibly all" of the shares bought by the brokerage firms to hedge their swap
positions. But, he said, there was no need for him to rule on that issue.

Notes:
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